
way, a~ its o~tio~, void this A~ree~ent ~~thout

any kind to the c~~er party.

~rials as

acd':::.icn,

of any studies

they relate to Own~.r' s as \,el2. as

the

overall results an~ ~indin;s of the ~ria15, ani further agrees t: a:lo~

Owner to make su~ges~ions and contribu~e to the ~irecticn of c~;:~ng

=esearch and a~alysis. USWC is under nc caligaticn to adhere ~o s~ch

s~;ges~ions a~~ contributions.

2.~ AUdit. shall have t:-.e ~;cn reascnal::le

written notice and curing nor~al business tours, to inspect and copy the

b k ..:l" " 1" ""1 "-00. s an~ recoras of USWC tw~ce eacn ca_en~ar year per~a~n~ng so~e_~ ~o

the ~rans~ission of Owner's Selected Channels over USNC1S Video Dial

Tone Se::""'.-ice and from Subsc::-ibers

a~ounts payable by Subscribers ~ith respect to owner's Selec~ed

Channels. Such boo}:s and recor_:::is shall be maintained at all t:::es

throughou,'t the Trials and for t-,;o (2) t.he:-eafter.

2 . 5 Exclus i vity. Subj eet tc p.~gl..'.latory .il.pproval, USHC agrees

to furnish Net~ork and Gateway Se~"ices in connecticn with USWC's Video

Dial Tene Service ~o a basic and pay cable provider hereunder only to

O-tlner i provided, however, if any other Ow"ner seeks to provide its

Selected Channsls over USWC r S COr:lLlOn carrie.: -",.ideo dial tone t=a~s-

r::ission service, Owner understands and acknOWledges that USWC may ~ot

refuse to serv-e such other Owner. O·~me.= agree.s to wake availa::Jle

HIGHLY
COOFIOfJ.:TlAL

Channels withi~ the Territory only through t~e use o~ USWC1s Net~ork a~d

Gateway Services for the duration of the Trials.

H>STI.Y MEOLA
0014639
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2.6 Coofleration Rega=c.ing Billing anc. collecting. rSWC

agrees actively to seek Owner1s advice and expertise relating to tilling

and collection practices; orevidec, ho:.;eve-:-, US:~·C shall have sole

discretion to establish VSWC's billing and cellecticn ~=ocedures u~der

this ..~g:-ee::tent.

~.~ Product Availa~ility. Owner agrees fcr the duration of

the Trials that Owner 'i.Jill ::"ake available to pote:-:.tial Subscri~ers

pote~tially high usage Cha~nels.

in t~e Trials, provided that at all ti~es d~ring t~e Marketing Trial,

Owner agrees to provide to uswc sufficient Selected Channels to use the

entire nur.tber of Channels allocated to it by US\.;'C' s cc:r.:::cn carrier Video

Dial To~e Transmission Service.

Owner agrees to use its best efforts to acquire access tc

Selected Channels as listed ir:. Exhibit D. Owner further agrees to

provide to USWC a list of Selected Channels Owner intends to offer ever

Service c.uring the: Harket 7rial as soon as

later than sixty (60) days after execution of

with written evidence that Owner has executed

ToneDial

possible but in no event
-- _..-.." - . - ._... .

this Agreement,together
.- - . . .

contracts with the suppliers of Channels on the aforesaid list;

USHC I s Video

HlCilLY
CONFlomrlM.

Notwithstanding anything to the contrary in this

Agree:::ent, in the event Owner coes not provide uS~iC viith written

evidence of executed contracts, as required by this F.rticle 3.1, or

other evidence of access to Channels satisfactory to USWC, USWC may, at

its sale option, void this Agreement, without incurring liability of any

kind to Owner, and uswc may contract ~:ith others to pa=ticipate in its

Trials, and Owner shall have no further liability or obligation to USWC

unde= this Agre~ment.

y:\msr\mu\agts.sjd\interface 6 t«>SiLY MEDIA
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-....-..'-",.",,,,,",,,,

3 . 2 pricing, ?ro:::.ctiona: pricing. I":.:':3 e:~?:-essly u:--.::'e:-stooc

a;r=ed that Owne:- shall have tte sale ~i;h_ and c:::ligaticn t~ select

the Ct~~nels i~ =.akes availac:e d~ring ~he ~=ials a~= to set t~e rates

to b~ c~a=ged ~o Subscribers :o~ receivin~ O~ne:-rs Selec~ed C~:nnels.

=a" c~fe= =rc=o~ic~al ~=i=~nc as i~ cjc~sas. ~~
- " _ ~ • ~. __.. _ J

;:r,=:::=-::.c::c.~ ;=:.=:..::s ar:~· c: _~-= S;:'e·::~a= -~ · ...... 0"'- ,v •• __

_a~a~ ~~a~ ~~f~es~ (:3) ~~V5 bef==e the a~f9=t~\·~ da~5--------- -c~;~~= a=}:~c:iledges an~ ag~ees ~tat such ~==~=~iO~2:

suf:':'sier:t

.. .
~-,_ ... -.,.... --=::::-------= '-----

fer

3.3 Marketir.;. Su=ject

Owner's Selected C~annels in the ~rials. uswc a;rees to allow O~ner to

=ake s~ggestions -...,,..c. ... _ cont:-ibute to the directicn of ~ngoing ma:-keting

and ........ allow' Owner to revie~.... us,;·;c I straining p:,c;ran for t7SWC' s

emplcyees engaged in promotion of O~ner's Selected C~a~ne15. us~: s~all

~ave sc:e authority to compensate USWC's employees, an~ shall compensate

:SWCrs e=ployees, fer this ~arketing effort, unless O~~e:- ane uswc agree

success of tha T:::-ials is a 'co::Luon look and feel of the Netwcr}: and

:;ate~~·2.:-· Se~"ices anc that GSWC uill have sale rasponsi;:;ility to approve

=arkatinq, adve=t~singt and pro~oticn of the Trials~
J

3.4 Info=:nation . Ovmer agrees to provide CS:·;C, at no c~arge,

~ndica~=rs of its Selected Chan~els delivered on USWC's Vide~ Dial Tone

O"l;:er further agrea:3 to allow C"S;';C to share aggregate

information relatins to Owner I s C:'1annels \...it~..... ether :;::roviders
::-ials.

. .
~n ne

HI<E..Y
COOFIDmTIAL

K)STI.Y MFJ)IA
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3.5 E'ay:ne:lts By Owner. D.'..lring the Ha=:,e":. ,=,=ial Owner ag:::ees

to !=ay USWC .......ne tariffed rates fo::: Dial Tone

Ser'l·:ice as se":: :c::-"::: i:: USHC f S Harket '=':-ial :a::-i::, :;:lus ar. a::1ount

·....hic:: , when ad::'ed to ........ne :::ates charge= i::.

:'rial.

C~a~r:e:'s at no c::a::::;= to USWC, ir. t:SKC I;:; Vice: Ope::-a":ions Center i:1

C::1aha, ~iebraska.

0:-; DS";iC IS VIDEO DIAL TO~"E S~_ .7'i'C~.

~.l Notice of Availa;ilitYi w~t~c=awal. ~t least 90 dajs in

advance cf the first cay cf eac:: calendar ==1th C~ner stall provide the

:ollc~,;ing ir.for::la":ic:: to USHC in writing (the ll.;vaila::>ility Notice")

~iith respect to any new Selected Channels or pac~ages of Channels that

O~ner elects to rna%e available to Subscribe::-s eve::- USWC's Video Dial

Tone Se~rice in the ?erritory curing such nont::: (i) the names and a

descript.ion of Selec::ec Channels or pac;':ages; (ii) rates to be

c~arged to Subscricers who elect to receive su=h Sele=ted Channels or

pac~:aS'es over USi~C IS 'hdeo Dial Tona Service (st.:.:::j ect to the p:-ovisions

cf Section 3.2 above); (iii) the Availability Pe::-iod, Availability Date

and Er.l Date with respect thereto; and (iv) such other info=nation as

liSi7C may reasonably request. Owner nay / in i t.s sole discretio:1,

NithdraN any Selected Channel or package prio= to the End Date by giving

USWC writ.ten notice to withdraw such Selected C~annels (a "With~rawal

Hc-tice") if an :::·..-er-:t. cf Force !raj eure OCC'..l::-s, c::- if Owner cetermines

t.hat the Transmissic:: t.hereof ove:- USHC I S ":ic.e.o D:'al '='O:1e Service ¥;ould

or night (a) inf::-ing= tlpo:: the ::-ights of ethers; (b) \-iolate ,:ny law,

court order, govern=e::t regul~tion 0::- othe::- ::-tlli~; of any governmental

agency; (c) SUbject O~~er to any liability; or (C.) cause or contribute

to any pending or threatened ju=.:'cial proceeding or

P-DSTI.Y MEnIA
0014642
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not thereafter Transmit such withdrawn Selected Channels. aSHC agrees

that the withdrawal of Selected Channels under this section shall net be

deemec to be a breach of this Agreement.

..!. ..,........ Adver"tising Material . Po.': leas': r.in:ty (90) d=.ys in

adva~ce of each Ava~lability D~~e, Owner shall pro,-ice USWC, a~ O~ner's

sale cost and expense, the advertisins or pr=~c~io~a~ ~a~erials

specified on Exhibi~ B hereto with respect ~o Selecte~ Channels listed

:':1 an Availability Notice as being availa;::le in t::e ::lonth cO::i::1er::::'ng

wi th the A"vailability Date. USflC shall have the =ight, on a r:on-

exc:usive, royalty-free basis, to use Ow~erls legos, trademarks, se~;ice

~ark5 and copyrighted m~terials curing t~e Trials ~n U5WC's guides, and

in co~nection with USHC's pro~otion of t~e ?rials. 1.:S'I-iC may, in its

sole discretion, pe:-:wi t Or,mer to use tiSi;C' s logos, t::-ademarks, service

marks, and copyrighted r.laterials during the T.:'ials and solely in

connection with Owne.:"s promotion of the Trials, on a non-exclusive,

royalty-free basis, and only in strict accordance with USWC's

guidelines for use of its logos, marks and copyrighted materials.

4.3 Delivery of Physical Properties and Selected Cha~nels.

Owner agrees to make Delivery (as defined below) of a mutually agreed

upon nUlnber of Selected Channels within sixty (60) days =f Ow'ne:=-' s

receipt of notice of its Chann"~.l_c:-~_~~~ation",·;hich Channels Ovme:: intends
to make available d.t.:.ring the Technical Trial. For purposes hereof,

IlDeliveryH shall be defined as Owner's physical delivery to USW'C of all

of the items set fo.:'th in the delivery schedule attached hereto as

Exhibit B ("Delivery Schedule"), such items ("Physical Properti;.s") and

signals to comply with the technical specifications set forth therein

and to be delivered to the person or place indicated by USWC. All costs

and expenses (inclUding, withou~ limitation, shipping and forwarding

charges and insurance) of transporting and returr.ing the Physical

Properties shall be borne by Owner.

(5/23/94)9y:\msr\mu\agts.sjd\interface

Owner is responsible for delivery and any cost of

delivery of all Selected Channels into the O~aha local access transport

area (LATA) to USWC's network and gateway services headend.

HI<ELY
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Owne~ is responsible fo~ providing any receiving ea~th

stations, television antennae, and any other equipment necessary for

receip~ of Selected Channels; orovided however, uSWC will lease to Owner

space on USWC's tower and on concrete pads for placerne~t of Owner's

receiving earth stations and television a~te~nae in ascorcance wi~~ the

real estate lease between Owner a~d USWC attached hereto as ~xhibit E.

4.4 No Ownership. USWC s~all not have any o~nership 0:, o~

event shall any physical Property, Selected Channel, receiving earth

staticns or television antennae or interest therein, or rights thereto,

be treated as property 0: USWC. uSWC1s use of the physical Properties

arLo Selected Channels shall be e:(;res511' linited to the purposes

conte=?lated herein.

4.5 No cutting or Editing. USWC shall Transmit each Selected

Channel over its Video Dial Tone Service only in its entirety as

delivered to USWC, without any adced inte~~issions, cuts, deletions,

alterations, modifications, additions or editing of any kind! unless

specifically authorized by Owner in writing.

4.6 Grant. Owner hereby grants to USWC, 'Ylith respect to each

Selected Channel, the li~ited, non-axclusive right and license under

copyright to Transmit such Selecte~ Channel over USWC's video Dial Tone

Se~vice within the Territory duri:lg each )..vailability Period and to

render the other Services provided under this Agreement. The rights and

interests granted to USWC herein are non-exclusive, and, accordingly,

they may be fUlly exploited and utilized by Owner, without regard to the

extent to which any such rights may be co~petitive with USWC or the

rights and in~erest granted hereunder. Owner reserves all copyrights,

and all the other rights in the images and' sound embodied in the

Selected Channels. US~7C acknowledges that USWC has no right in the

Selected Channels or the images or sound e~~odied therein, other than

the ri<;ht to render t~e Services and Trans:nit the Selected Channels

under ~~e terms and conditions set forth in this Agreement, and that it

shall make no other use, re-use or telecast of a~y kind or nature.

y:\~~r\mu\a~ts.sjd\interface 10
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4.7 Ri~ht to Acvertise, Publicize and Promote. Su~jec~ to

the ~::-ovisions of this Section 4, USWC shall have the right to include

iI"'. 2.:1.y promotional or adve::::-tis ing oate::-ials us.:"::. to adve::::-tise and

~~blicize the availability e: Selected C~a:1.nels en GSWC's video Dial

Ton<: Se:::vice, the name 0: 0''';:1<:::::- end any othe:- pe:-so"s connected ;;itt the

;rcc~ction o:,the Selected C~a~nels, any t=ade~a=k ~se~ in co~nection

~/it~ suc~ Selected Channels, but only in the same fo~, as that contained

in a~y ad~ertising =ate::-ials fu::-nished to US~C by Owner purs~ant to ~his

section 4 ,Iitho~t O~,.;:;.er IS pric:- approval so 10nS' ~s (i) 'CS~'7-: shall

to 'Cs~c by Owner with respect to the use of such ~ate::-ials, and (ii) the

same shall not be used so as to constitute an endorsement, ex:::::-ess c=

implied, of any pa=ty, product or se~vice. US~C acknowledges that its

::-ight to use the r:ames, images 0::- like:i.esses of persons pe::-for7.:ing

services in connection ',.;ith Selected Channels pursuant 'to this Secticn 4

::lay be sUbj ect to various lim:tations and restrictions contained in

cont::-acts with thi=d parties. Fo= each Selected Channel, Owne::- shall

furnish USWC with a written statement of such limitations or

restrictions and such statement may be relied upon by USWC in

ac.ve=tising and pUblicizing the availability of the Selected Channels on

t"SHC I s Video Dial '::::me Service. Subj ect ":.0 the provisions of this

Section 4, t:S~ol'C shall have the right to advertise, pU:Olicize and promote

the availability of a Sel~,=ted C:-.an:lel on \.:5~·:: I s ':ideo Dial ':2one Se!:'"·..-ice

by a~y means or media, except that USWC shall not trans~it or authorize

othe=s to transmit a~y excerpts from such Selected Channels, other than

previews in the fo~. furnished to USWC by o~ner, without modification,

editing or other changes, unless specifica~ly authorized by Owner in

v.-riting.

4.8 Ratings. Owner asrees that it shall not select any

Cl'lannels containing X-rated or the equivalent of X-rated programming and

that it will not select any Channels containing more than an incidental

amount of HC-17 rated or unrated but NC-17 rated equivalent content to

~e Transmitted over USWC's Video Dial Tone Service during the Trials.

For purposes of this Article 4.8, Owner and USWC agree that the Showtime

Chan~~l, as it is prograF.~ed as of April 1, 1994, is indicative of a

y:\mSr\mu\a9~s.sjd\;nt~rface 11
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Channel that contains only an incidental amo~n~ of NC-17 or unrated but

NC-17 rated e~ivalent content.

4.9 Limitation o~ copying. USWC stall not c=py, duplicate,

s~=li~ense or part with the possession 0: any Physical Prcperties or

signals except as expressly permitted here]:y 2.:1d shall use its ::est

a:1:/ ?:-.ys ical Proper" ies. Owner ackno·,.;ledges an=- ag::-aes that USwe ca::r:.~:t

through unauthorized use of Subscriber's VCR or ether similar video

reco::-ding e~~ipment.

4.10 Beta ~est users. agree

.
. .. ; I,.J';"" .:1-:.. '_....

,. .. - ':-: .. ~
-"""'~ ~.

in

cree::- to assure a wutuall~ satisfactory minim~ level of Su~scribers to

USWC's Video Dial Tone Service and viewers of C~nerls Selected Cha:1nels

during the Trials, USWe and Owner mutually agree to c=nduct a Beta Test

w'herebv Owner shall 'Crovide certain Selected Ch:nnels over USWC' s Video.. -
Dial Tone service at no char.ae. b'.:.. either. Owner to S~l:scribers_.or..US~f~_ to

~....;;..;~_... - - .......,_ ._ •••• u •• _·· . ..-

Owner to up to 500 potential sUbscriber~_.w~tr~i!l.__1;:h!.__~ritory (IITest______------410--. __ .._ ".. _ __ _. .. -__ _.._.
•• II' - ..., ~ d . d . . - . . ~ ..... 0'"
co~es ) ::or a rr.ul.ua_.l.Y agree upon per~o 0 I.~!:e oetore "Cne s ar ..:...,'::1 ..

the :1arket Trial. Owner acknowledges and agrees that these Beta Test

Users may include employees of liSWe and/or USHC's affiliates. USWC and

Owner fu=ther agree that any calculations ~ade pursuant to Article 11

shall not include Beta Test Use=s.

4.11 Emergency Broadcast SysteQ. To the extent either pa=ty

has an cbligation to carry Emergency Broadcast Syste~ ==ssages, Cwner

agrees to carry, or cause to be carried, such ~essages.

5 RE~RESENT~TIONS ~~D W~RP_~TIES.

Owner represents and warrants that:

5.1 Carrier status. Owner is licensed cy the Federal

Communications Co:n..'"!lission under 47 CFR 94 et sea. I in the Private

Operational Fixed Microwave Service. Under suc~ authorizations, Owner
BEST COPY
POSSIBLE
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do_live~s Selectee Cn'an.no__'s ~,-o reco_;v;n~ 'oca~io~s o~ ~~s ow~ ~--oun~....... -:: _ .... _" .......... .. <;;.-- . '- ,
and does not ho~d itself ou~ tb offer corr~unicaticns service to ethers

on for-profit, private-carrie~ t~sis. :or purposes ef its

pa~ticipatien in (and :or the duration of) the Trials, C~ner is net a

C ~--io-<:,;- - ---

19J~ or 1==.·..;5 ef a -··"'4o .:: sta::e.

Dia2.

5.2

Tone Se~~ice to St.:.~scribers

...... ,~--
..:... -'::' .... -, pc·,.,-e.:: and to

Availability Periee. O~ner has the right, power a~~ authority to enter

5.3 No E=each of T1:irc Party Rights. No Selected Channel nor

any pa::-t the::-eof, i::cluc.ing 201:" of the :::ate::-ials i::cc~porated tr.e:-ein,
c:ync·n.,....,-ize~ ~h= -··~-h 0 .... u....on T··.,iCh s"c... S='ClI""-od C.... ~~nel is b~c:-'; no""0- ...... _'-'~.L_ ..... '- _ =.,01..:....... _ ~ ... N~J.~.... _ 4. _":" __ '-_ .;. .. c;;o..J. • c;;o._::_, "-

the trans~ission of such Selected Channels ev~r US~Crs Video Dial Ton~

Service pu::-suant to this Ag:-ee~ent, ncr US~CIS rendering ~ny of the

Services previded

violate or infringe,

in this Agreement, violates or infringes, er will

upon any t::ac.eraark, trade name, se~ice mark,

cont:-act, patent, copyright (co~uon law or

property, artistic, dra~atic, personal, private,

of any persen or en~~ty, inclUding any ~iqhts

statutory), literary,

property or civil right

ef p::-ivacY,ar.y .lIdroit

:::ara2.e II rights or ";:-.::ral :-ight of authors II or any La~... , o!" any other type

of rights of ar.j person or entity whatsoever, and will not constitute a

slander, libe~, invasion of privacy, o!" cefanation of any Pe~sor..

5.4 No Payments. USWC, in the performance of the services

provided for in this ,Agreement, will not be requested or obligated to

nake any pal~e~t to any third party in~ludin;, wit~out limitation, to

any thi!"d pa:-ty i~volved in the production of any Selected Channels or

who rendered services or granted ~ights in connection therewith, 0:- to,

o!" on accot:.nt of, any union, guild 0:- other collectiv-e bargaining

agreement er perfcrwing rights or theatrical rights society, and should

any such payment obligations result f:-om G5HC I S performance of the

Services provided fc~ in this Agreement and/or the Transmission over
HI<E..Y

CONFIDENTIAL
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any c-:'he!" 1:'.11ti-channel celive,::".:· syste::: :.n the Te::-!"ito,::y, fc:- the

duratic~ of the ~=ials and for six months afte:- the te!"illination 0: the

'=':-ials. Owne:- fu=the:- ag:-ees that it wi:l c::e:- acces~ to its Selec~e~

5.7 :,.....::··; ,·-11,·- .... -_'- _ _c._ • .: I

and =a::rey ~==ga~, individually, are sc~~e~~ a~ the time c: exec~ticn

of this A;::-ee:::ent, a~d that there are no x~o~n 0:- foreseea~le exis~in;

or i::c::oat.e liabilities or

indivic.'.lally, inscl-..rent befo:-e the tar:::inc:tic~ 0: the T::-ials. C'.·;ne::- a:lc

Jeffre~- l'!or;an, irlcEvidually, p:-c-"ide, ,,.. :.:xhi~i t F their resoe::tive

cur=ent fina~cial statements and a let-:'e:- c: credit from a natic~a:ly

reccgniz~d =:an:·:ing i::.stitutio::1 0:- a pr:,':ate investc:- accepta~le t:J cs~~c

USHC ag:-ees tc

review arld accept or reject Owner's letta:- c: o:-edit vii thin (7)

days after Owner sub~its such letter of credit to USWC.

tiS'MC represents and w'arrants .. ...'Cna,- :

5.8 Author:' ty. US ff7C is a corpcr2:t:'on d'..=.ly formed a:1d validly

e~istin; in good standing unde:- the la~s c: C:Jlc:-a~o and has the full

the terEs hereof.

to e~te~ i~tc t~i~ a~d to

5.9 Li:1i ted Rights. USWC will no~ '!'r ...:.ns7:'lit, or distribute or

use any Selected Channel, or permit cr a~thcrize any Channel to be used

except as specified in this Agreement.

5.10 Laws and Regulations. USWC will adhere to and abide by

all Laws in connection with its performance u~der this Agreement. USWC

intends to consult closely with the Fede:-al C:J~~unications Commission

("FCC") and its staff before and during the ':'~ials because Video Dial

Tone Se~vice is a newly authorized trans7:'lission medium. USWC intends to
HIGILY
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~cc~-~ ~~re~~~on ~-~~ th~ ~-C ~~~~ -~ ...... 1;;:-... __ _ '- ""'"... _ ... ..."JJ.,~ ! _ ... '- \0.0 ... 1;0,. '- .u1t,;;.::

:;J:-c::1::~::~e::1ents fro::: t.ha~ agency. USHC r~ser-,,..es the ::-:'q~~ ~o r.io-::ify its

s~~~ ~c~ion by USWC will not be Gee~e= a b:-each of these ~e~~eser.~a~:o~s

5. INDE~~IFICA~IO~.

to defenc.,

age:lts anc. reprasentat.i,;es (collecti 'v"<:ly, ~he

t:S~';C I S

IICSWC

:r:::2:::::i~ees 11) fro!: and a;ains~ any and all claims, cha=;es, costs,

ca~ses cf action, jucgments, l=sses, ca~ages, liabili~y, penalty and

expense (inclUding, witho~t :~~itation, =easonableattc~neys' and

accou::tants I fees and cisbu::-se:::e::1ts) (11 Clai::t II) '.•;hid: :'.ay :::~ asserted

a;air.s~, sustained, suffered 0:: incur~e= ]:'1 ar.y CSi'iC Ir.::emnitee by

=eascr. of, based upon, relatin; to O~ arising out of (i) any actual 0::

alleged breach or default of any of the representations, warranties,
. - . . ~ (_-i_i)covenan~s or agree~ent.s ::laae ~j Owner ne:-eun~er or ani error or

c:'.issic:-, in any of the :,.ate:-ial. or info:-r::atio:-, fu!"nished ::.y O~.;ner in

accorcance with this Agree~ent.

Owner will indemnify ~nd hold US~;C har~less f=o~ a::1d against

any liability reSUlting from any taxes, penalties and interest, loss,

cost, claim, liability, damage, cause of actio::1, or expense (including

reasonable attorneys I fees) relating to c= a::-ising out of owne!"l s

:ailure (or alleged failure) to pay any tax or file any return as

required by law or to co~ply with any applicable tax laws or

regulaticns, or relating to USWC's obligations conce:-ning taxes unds!"

this Ag=eement, anc: O\Yne= viill defe:ld (at Oviner I s e:..:pense) any such

acticn or claim b!"ought against USWc. Owner shall, at its option and

e:-:pense (including, if required ":::;y a taxing authority, payne::t of suc!';

tax, penalty and interest prio~ ~o final !"esclution of the issue) have

the !"ight to seek administrati':e relief, a ruling, jUdicial !"evie'o'l

(original o!" appellate level) or other appropriate review (in a manner

16
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apprcpriate bv 0 ··..,0-)..... _- , as to of tax,

?~~al~y or interest, cr ~c pro~est a~y aS5ess~e~~ a~d ~irec~ any legal

l."S""~C shall, re~~ested by O~ner a~d at C~~er's ex;e~se, coopera~e or

pa~ticipate wi~h O~ner i~ such a prcceedin;, prc~est cr leg~: challenge

c::""~-:'::'cl) I

US~';C I S

:;;articipate

participatior. ::.s

its

_..-.
in any

may

such

procee~ing, protest or leqal c~alle~ge.

6.2 US~C1S Inde=~ificatio~. USwe a;rees, at its own expe~se,

~o defe~d, inde:ni:y, save and hold harnless Ow~er, a~d its officers,

c:.ire::tors, err.ployees, ager;ts ar.d representatives (collecti"ely, "O·...·ner
i"nde""'n~ .... oos")_ ~h.. _'- __ fron and against any and all Cl~ins, as herein defined,

~hich nay be asserted against, sustained, s~ffe=ed or incurred by any

O~ner :ndemnitee by reaso~ of, based ~por., relat:'n; to or arising out

f (J.') an'l ac~ua1o , _ _ _ or alleged breach

representations, war=an~ies, cOVenants

0:- d-"=-"~"" of any of thec::. ... c:.'-.J..'-

c:- agree:::,;e:-:.-:s w.ade by USHC

,'-.er_-'''-.''"_-r cr (.1.' _~. ) , . - .. ....'..,..-_., .... - 'any error cr C:7.J.SS.1.or: ,.., anv c= -::~'"le ma~erJ.a,,- 0_

information furnished by t:S~'lC ir: accordance wi t:-: tr:is .~.;ree:ent.

furt:-.er agrees to cooperate w'i th OtN'ner in, the event O~me:::- is the subj ect

of litigation arising out of t~is Agreement a~d ~~~side the sco~e of

USWC's indemnification herein.

E.3 1?rocec.ure. The Inde~nitee snal: give C~om'ct notice to- .
the inder.mifying party of c.ny claim to '"hich

......
I..rll.S indemnification

applies, and the inde~nifying pa:::-ty shall undertake, a~ ~ts own cost and

its 0'''::1 expense by counsel 0: its 0'..':'. choice.

e:..::pense, the

s.'.1ch suit at
defense thereof. The Indemnitee may participate iIi. any

If the

indemnifying party fails tc p:-orr.ptly appoint cor..pet.er-~t,counsel, the

:::::ndeILmitee may engage its o\.,.n counsel and the reasonable charges in

y:\~sr\mu\~gts,sjd\interface 17
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cor.nect~on therewit~ shall p~c~ptly be pa:'~ by the inde=ni:y:'ng pa=~y.

If the Incemnitee settles 0::- co~p=o:Jises any such suit, cla:':: 0::-

p~cceed~!1g, the a:uo·.:nt tr.erec: shall 1::e charged to the i~i.dem:-':'f"lir.=. -

e:ce=cise~, is secu=ed.

\.;SWC, co.... e::-i!!g i~::"ili-··___ N ; c:
C~~er with respect ~o its operaticn a~j ;::-=~isio~ cf Salecte~ c~a~nels.

Suer. 2.nsurance shall have a ~7~i!1~::'1.'..:.= ;:clicy co·...·e::-age of ~"..;o !·!illic::

:ollars ($2,OCC,OCO) all .-~_":_~ ..:-\""o_c:._ •••~ _ ....

:or a pe::-iod c: at least ~hree yea=s follc~ir.g ~he ternination c: the

T=ials.

and OTNne= shall delive::- a ce=ti:i::ate c -: insL:.::-a:-.ce and ac.ei tio1:a1

insured eneorsem~nt to USWC as part of Deli7ery in accc=dance wit~ the

gelivery Schedule. Such insurance sha:l be prinar), anc. not

contri=uting with any othe= insu=ance maintained ty USWC, and :Jay not be

cancelable to ~SWC ~ithcut first p=ovidin; USWC with thirty (30) days

written advance notice of cancellation.

3. USi'iC 1:'I::;,:,:e5 nc

representation, w·arranty, s;uarantee or ag=ae:tent as to the nu!:",be::- cf

Subscribers who may subscribe to Owner's Selected Channels, the nur.~er

of Subscribe~s who =ay from time to' tine elect to subsc=ibe to USKC's

~lideo Dial Tone Service in the Terri tory or the anount of receipts i'ihich

may be derived fro~ the Transcission of Selected Channels over USWC's

Video Dial Tone Ser:ice here~nder.

9. OWNERSHIP O? EQUIP~~NT. us~c w~ll retai~ ownership cf all

;.eceiving equipment placed on Subscri:Oers' premises, and retain any

revenue USWC charges for installation and use cf GSWC's equipment.

HIGILY
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le. T~XES • Owner s~all be liable for all federal, s~ate cr local

sales, use, excise, gross receipts, cr other taxes cr ~ax-like fees, the

behalf by GSWC ~r.der this ~grse~e~t.

t:swc ~'iill

zi:: ar.~ cc~lect taxes o~ C~nerls Prcduct and ser~~=es that ara s~~ject

and collect taxes sc~e otl:e:- T:':anner, and o!"'.l~· if O• •.,..,:.-"..--
wri tten legal a'.:.thcri ty fer :. ts position to apply, bill and collect

GS~C will not bill ta~es, the :'r.cide~ce of

Nhic~ is o~ Owner, and the effect of wh~ch is passed on to end user

cus~ome:-s pu:-suant to cor:tract, tariff or accepted state 0:- local

:-egulato:-y practices, ur.less O',mer has .....I..ne

regulatory commiss10n 0:- other agency tariffs or notice that shall

autho:-ize s~ch pass-on, or u~less Owne:- has specific cont:-actual

authority to pass on t;..e effec~ of such taxes. O~ner has the right to

review the tax practices, procedures and supporting documentation

relating to the applicaticn 1 billing and collection of taxes und~r this

Agree~ent. USWC shall i~plement any tax law changes into its practices

and procedures as required by applicable law, hONever, in no instance

shall USwe be given less than sixty (60) days to i~plement s~ch changes.

Owner understands and agrees that Uswe is merely providing

services with respec~ to the billing and collection of taxes under this

section. =or purposes of this Agree~ent, Owner agrees that it has a

~a~able nexus for purposes of the taxes described in this section, in

the Territory of the Trials. USWC shall not be responsible for applying

any foreign state taxes associated ",·ith. c locatio!"' or jurisdiction

outside of the Territory.

HICE.Y
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When not:": isd by O'"iner to change i ~s ~a:{ procedures w'ith

res?e=~ to applying and billing taxes

USfiC shall, 't' .W~ !'..~n the constrai::--.ts

on Owner's products or services,

imposed by .:. ts bill':'ng sys~e:::,

':'m~:e==nt such procedures as O~ner advises,

USWC shall not be entitled to retain 0= receive fr=::: O~ner a~y

taxes :"s or may be entitled under applicable la~.

USWC shall use the sa~e tax e~enption status w':'t~ respect ~o

Cwner's customers as it uses its own cus:omers, and t~ the extent

:'n::crnatior: as nay be its possession

cfcopies

tax exe!:t~tion of
to

..regarc.l.r:g

furnish1a'...' ,by

in

or!".scessary

cus~cm=rs and services relating to Owner, but wit~out warranty as to

acc~racy or co~pleteness.

USWC shall furnish to Owner on a timely basis all information

and reports reasona=ly necessary for Owner to prepare and file its tax

returns with respect to taxes under this Agreement. Such information

and reports be in the fo=rnat normally us ed by tISHC in

?repar~::.io:; of -::~::: tax rstt:.r::s:, '.lnless ~.'.ltually as-reed to other,.;ise.

11.. ALLOCATION OF FIN~-NCI~ ..L RISK. us~·;c and O~·~er a(:k:ic-:;ledge tr.at

C~~e= nus~ iliake a sUbsta~tial financial investment ~o acqu~re receiving

equ':'~nen~, antennae, programming for Selected Channels, and other

expenses necessary fer participation in the Trials. In recognition of

Owner's financial risk, and to balance these risks between the parties,

USWC and Owner agree as follows:

11.1 Buy-out At Terwination of Trial. Either party may, at

its option, trigger a "buy-out" of SUbstantially all of Owner's assets

used by Owner in the Trials at the termination of the Harket Trial.

11.2 Euy-cut Fo~ula. Upon terli1:':r.~tion 0-: the !':arl~et Trial

(5/23/94)20y:\msr\mu\ogts.sjd\interrace

ar.d exe~cise by eithe~ party of the option described in Article 11.1,

and so long as USWC has passed at least 55,000 units in Territory, the
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pu::chase price will be $328 tines the r.u=ber of !lEligible Subscri::Jers l1

to O~nerls services adjusted as follows:

(a) the $328 per Eligible SUbsc:-i::Je::- ·.... i11 be ac.justec.

p:::-ce~~age points)

.....,,....-- .....1. •• _ •• _ ,

.:::.~,}-.<==.--~ "-0"'"

...; -~--- ----
b,sed

fo:" the
. ~ - ..
~;,..re.e :::.::irr:.r:s

ave::-age re'ler-.ua Eli;ible

(b) "the $328 pe::- =::ligib2.e Subsc:-ibe::: ',.;ill be adjustec

dcw~~a=d 5 percentage points (~o be cap~ed at 15 percentage poir.ts) for

each $:.00 Owner's gross billing per Eli;ible Subscribe::- is less than

S26.00~pe::- month based on the th:::ee ~onth average revenue per Eligible

SUbs~riber for the ~~ree ~onths prior to te~,ination; or

=es ic.er.ces

( c)

in the

I~ the event cs\,jC dces not pass at least 55,000

Territor::' I the for::tula in Article 11.2 shall be

adjusted as followS:

The $323 per Eligible S~bscribe:- will be adjusted

upw'ard by the san:e percentage as the ratio of

55, 000 residences over the ml~e:- of .residences

actually passe:::'. The balance 0: the formula will

remains t~e sa~e as s~ated in this Article 11.2(a)

and (b).

11.3 Eligible SUbscribers and Payment of Buy-out Amounts.

?or purposes of this Article 11, IJEligible Subscribers II will be

dete~ined using the following rnethcis:

(a) a~ the end of the Market Trial, USWC and Owner will

identify the number of existing Subscribers who have been a Subscriber

for at least ninety (90) days and are not more than thirty (30) days

past due, who will be verified within thirty (:0) days of the end of the

~'!arke-:' Trial as "Eligible Subscribers";
m<:m..Y
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(b) USWC will pay Owner the a~ount as dete~ined

p~rsuan::' to Article 11.2 ti:aes the numbe.r of Elis-ible SUbsc::ibers

ide::tified pursuant to Article 11.3 (a), "ithin thirty (30) days 0:
veri:i=ation;

(c) USWC a:ld C·....:ler will identify each St.:.:':'scri):;e:: w"ho

becollies a St.:.bscriber during the nine.ty (90) days precedi~~ t~e

-:E:==-~ir:atic!1 of the I1arke-:' '1"-i",
-- ..... _- I anc. w"ho ::-emains a Subscriber :or at

• -"'-- .,....; Q ..... (1:\0\ ,:;- •• - -....:_":._== __ ... _rl_\""V .:" I _«':"~;:' c.~._- . - - ...... ..,...,Q t"'~ ~- :_:-, ~ _ ............ __ - _.&. _ •• I.- ... ~ (3 C) days pas": c.ue,

~...·ho \,il1 be veri: ied as rtEligible Subscribers";

(d) US~{C ~{ill pay Owner tr.e. a~eu:lt as determined ir.

;'.r":ic1e. 11.2 times the. r.um1:;er cf "Eligible Silbscribers ll identified

pursuant to Article 11.3(c) within one hundred twenty (120) days after

the e~cl of the Market Trial; orovided however,

rest:lts from

(e)

an

in no event will an Eligible Subscriber be one who

extraordinarv oroI:iotion bv Owner, such that Owner
~ .

securss the Subscriber by offering Selected Channels for more than a 50%

reduction from Owner's 'ordinary nonthly fee for more than two (2)

ncnths.

11.4 Prevision of Rscords and Eq"oJipment. Upon receipt of

USWC's payment under this Article. 11, Owner will provide to USWC cr its

designee SUbstantially all of its assets used to provi=.e Se2.e-:::te.d

Channels under this Agreement, inclUding unencu~ered title to receiving

earth stations, antennae and ether such equipment located in O:laha,

Nebraska and records relating to Eligible Subscribers; assign to USWC or

its designee its rights to serve Eligible Subscribers; and use best

efforts to cooperate in the tra~sfe.r of Elisible Subscribers to USWC or

its designee.

(5/23/9~)22y:\msr\mu\agts.sjd\interface

11.5 Allocation of purchase Price. The parties agree that

the purchase price computed under Article ~1.2 shall be allocated first

to the equipment acquired by USWC from Owner, at a value equal to its

net book value as carried on the Owner's books. Any surplus of purchase
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---"'...,"~"""""""

ever the ne~ bcc~ value cf the :'5 be allecate:: ... ,..
'--

goodH~ll, incl~d~ng the s~~scriber lists.

11. 6

. . .
2.S c-:,:-.:.::-...;:,s:

12.1 Default By O~ne=. For purposes c: ~~lS Ar~icle, defa~:':

by Owner shall ~ean the happening of any ef the :=:lo~ing: insolvency

Jeffre~:"

personnel as req'..lire= 1:": J..rticle 5.6.

_..... " key

event ef cefault by O~ner, shall give C",mer

written netice of defa~:t and thirty (30) days t= =~re ~he default. ....::
.l..:..

Owner has not cured default by the expiration c: ~he thirty (30) day

cure period, sha:::" have .;.. ..... ::;)

~..- right to -:::e :=llo~.,ing rer:e·::ies,

without further act~o~:

(a) in the ever:.t of insolvency cf O;~'ner, or Jeffrey

Morgan, individually, ~swc has the righ~ to sul:stit~te itself or its

designee to participate in the Trial in Owner's place and this Agree~ent

shall terminate and uS';-:: shall have no f'..lrther :iability to O~,mer,

except for Settle:::e:rt a:::d Final Pay::tent as cescr':'::e:' in :::xhibit C, ;.;i th

such activities to be ~reated as if the Trial ha:' ~e~.i:::ated.

Morgan, individually, S~2.ll cooperate fully to ass~=e s=ooth transition

cf customers' records a::::: Trial activities.

(b) J.r:. the eve:-:: of death or -:~e incapacitatie:-. of

Jeffrey Morgan, and if the Trial is SUbstantially cc=plete such that the

HIGHLY
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absence of Jeffrey. :'10rga:: wil: n::~ ::'.ateri.ally :':iter-fer-e ~.;i~h O·....~e:- I s

ability to cCT:'.;:l.e-ce i~s participation ~:: the 'I'rial as reasona::::. ...·

dete:-:nir.ed by tJS~';C, ~Swc shall :-.ave the cp:.:cr~

ae:.::::c:in(c j

in Owner's place.

trar:si-cion c~ cus":==er- records a:id Tr:'al a=tivit:'es.

Owner in accordance ~itr. ~rticle 12.2(a) a::= (D).

( d) in the deat::' 0::- incapacitatio:1

Gerard Maglio, O~ner agrees to provide, at i::s scle expense, expe::-tise

eq'..1ivalent to that c~ Gera::-d I-!aglio t,,·:--.ich C.s:·iC nus,:, i:: its c.isc::-etic:-..

accordance with A::-ticle 5.6,

( e)

does not per-form in

eith== . ::.~-=-:. ••
u-----,i

us~.;c has the rig::.t -~--
ter:r.inate this J..gree:nent and US~-i'C shall have nc further liability

except for Settlement and ?inal
r:=.:.tIle TrialifastoactivitiesS ·'·-'-1..:.-••

.. ~ ... ..,
'14 _ '- ••

Ot"iner,

Exhibit C,

terminated.

12.2 i:>!!fa'.llt By US'i'IC. r"or pur-poses of this ]:.=ticle, 6efe.i.:.l-:

by USWC shall mean a material shortening of the dur-ation of the Market

Trial, which is define6 to mean a Mar-ket Tr-ial using Selected Channels

provided by O<;:1er u::~er this Agreement of less tr.a:1 365 calendar days.

In the event USWC defaults under- this Article 12.2, Owner shall give

USWC notice of defau:',:, and uSWC shall have thi=ty (30) days to cure i::s

default by resu=in; the Market Tr-ial. '~USKC has not cured its defaul-:

by the expiratiorl of the ( 30) day cure period, USWC shal::"

compensate Owner as =ollows: HIGHL~'
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(a) If US~{e c:efaults befo:-e the c''Jr:::letio:; of t~:-ee

co~~hs (~ine~y [902 days) afts:- the occ=encernent of the Market trial,

:::.,....... ;,...'c. ~2 ?(a)
... - \"". - - - - - • - I a:::o'.:r;,ts ',.;il2. be c~lcula'":ed basee. or;

;::. ---_ ........ ..'_.a_ '

~-- ----_•• _ .'._aa_...

(~ir:etv c.ays)

a ~ .... -- '-=- c: ~'- --c'- ... _ c_

USWC w~:: co~pensa~e Owner by payi~g Owr;,er $3~O.OO tiilles ~r.e nu~e:- of

Subscri=ers ~o O~nerls selectee Channels at the ti~e of default. :or

pur;oses of this Article 12.2(b) an:y, there sha:: be no ~.:ali:~catian

of S:.:bs=:-ibers as "eligible."

.l.n the eve:1t of defau:' t by USwe , anc. pa~-rr,ent af the

amour;,ts ~n accorc.a~=e with this Article :2.2, Owner shall pro~ide to

us~.;c or its c.esignee all records relating to ey..!.s~.!.~g S'.:;:sc:-ibe:-s,

assigr; to uswe or its designee its rights to serve existing su~scribers,

ar;a use best efforts to cooperate in the transfer df existing

SUb5c~~=e:-s co USK= or its designee.

12.3 Buy-out/Default Election. In the event Owner exercises

its cefault renedy in Article :2.2, it shall not exercise Article 11.

...
,J...,). NOT!C~S. -Any notices, docume~ts, statenents, or other

VI:-~~,:,!",r;s (collectively, "Con:::-,t:nicati':ms") given hereunder shall be in

shall be sent to the add:-esses siven belc~l or to such ether

address as c::- US';'7C nay desir;nate in 'Hr:' tinS', ar:-: sha2.1

sUfficie~~ly siven ~~ by personal c::- mail delivery (postage prepaid,

registere= mail, return receipt re~uested) by overnight ccurie::-, or

facsi~ile transmission, if a business day, or, if such date is no~ a

busi~ass day, the next business c.ay! or fo::- overnight courie::-, the r:9xt

Hlcm.y
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business day follo,;,;ing the 0: .sendi:!g, h l' .s .•a_.:. De c.a-ce 0: the

11:1111
1

IIII!II

giving of such Com~unicatio~s, =rc~id~~ ~hat, i~ the case of notice bv-- -

confi::-:r~ed. t~otice sl":all l::e dee::ec. giverl ::'se (5) cays :=0::: the c.:::e of

sue:: :.7.=.ilir:g.

Co~ies c: a::'l sar:": C' --.~.:::,','- be

sent to:

~ S ~i~sr corn~un~=ations, I~=.

1999 B=oad~ay, =:aoo
Denver, CO 802C2
Att~: A~~ley ~~e~s~er

Tele?ho~e: 303/2;5-1927
Facsimile: 303!S~5-0:25

\o;ith a cc:;::y to:

U S H=:ST, Irlc.
1801 California, 5100
Denver, CO 802::
Attn: Sharon Devine
Telephone: 303/572-2739
Facsi~ile: 303/295-7049

Copies of all Com:::uni=ations sent O·,.;r:er be

Inter:ace Co~~uni=ations

7490 Clul::house ?=ad
Boulder, co 8:301
Attn: Jeffrey ~=r5an

G"""""""I_....... _~/

14.

Telephone:
Facsir:tile:

SEVERABILITY.

303/530- t.212
~O~/--O "~?.; .:J ':.J -.1.0_:>

Nothin; contained in this Agreement shall be

construed 50 as to require the commission of any act c=ntrary to La~,

and Hherever there is any ccnflict bet'.~·een any pro":ision of this

~greement and any Law, suc~ La~ shall prevail; provide~, however, that

s~bject to Article 5.10 in such event the provision of t~is Agreement so

affected shall be curtailed and ~inited only to the exte~t necessary to

permit. compliance r,.;':t.h the nini~urn legal requirer::en":, and no other
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provisions 0: this Agree~ent shal: b~ a::e=te~ there~y, and a ~ ~ S ··-·..,'"-w ••

ether provisions s~a~~ cc~tin~e i~ ful~ force a~d ef:ect.

r-.:-, ; S =. "..,- - ,:),..., l::"'" j"", -,:. ..._ ..... _ •• ,,=,.c::_ ••~_ .... ,- J. ..._~

cou!";terparts, eact'. c f ~,;hich sr.. a2.1 ;:.e. dee:::ec.

be e:·: ~ ..:'....: -:e..:.:.

instri..:.:::ent.

-'"-

.. -_ .. -" .._'- ....

a '-"...
.. ~ . .

o=.:..:ga~.::::sits.,,_ ..
r:;;,. .... .:

he~ever, that either

asslg:1,

cense::t

or c.elega~e-"-ic::"-.._-
2..6.

::.-cs

~ay ass ian this Acree::!e:::: to a who:~v o~ned su~si~iarv, to its care::~,.,.. - _ ...

or to a who~ly owne~ subsidiary of its pare:::: c:: written ncti=a to t~e

other party; and previeee that such assig::e: sta:l aSSU::le and agree ~o

perfo~ all of the . ,. ... ..o.:: ... ~ga,""~ons - .-:::arrorr::ea

17. SUCCESSORS. ..' ...
c:.::c.~n~ and s::'a11 .; ... ,..... ::._ • .1 ..__

to the benefit of any successors and pernitted assigns of the parties.

, ,.,_c.

are for the benefit only of the parties hereto, and no thire part'J.·

seek to enforce, or benefit fro::! these prcvlslcns.

19. SURVIVAL O? R!?~~SENTATIO~S ~iD WrlRP~~:!~S. NO DISC~~RGE C~

TERMINATION. All representations and warranties contained herein or

~ade by USWC or Owne= in connecticn herewith sha~l survive the executio~

and delivery of this Agreement and any independent investigation made by

USWC 0= Owner, or on their behalf. Unless othe~Nise provided in this

Agreement no termina~ion of this Agreemen~ for a~y reason shall relieve

or discharge, or be e~emed or construed as relieving or discharging, any

party he=eto from a"-l duty, obligation or liability hereunder Which ~as

accrued as of the da~e of such terminatior..
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20. GOVZ~~rNG LAW.

20.:
..._--"... ......r:..::. ...... .::. __ Hi

..~..??LIC.:.. 3::.:::

20.:

regula":ions. The par:::'es s~a:l cone:..:. :::: .... '"'-~~~ •• e __ b-..:.siness -'-~': -\o. J.._

the

States '/ ...,. ..
L·rn e:::.

cor.sistent witt
. .,

2..S .:.ss~a,=. :.n

iT:
( "M:?.J II) I

this

Mcdification c~ Final J~~;~a~":

Western Electric Co. r et a~" civil Actic~ Nc. 82-0192 before the Cnited

States District C .... •• ....~-.J __ '- ( II Divesti-::.lre

Court l1
) I and all subse~~ent Orders issued cr related to -::"at

proceeding. ~o the extent that the MFJ a~= provisic~s of this Agree=ent

are determined by a court I the Departne::-.:: 0: J-..:s":.ice, cr t~e tJ S i':ZST
. ~ , M-'- Co::'.plia~ce GrOT.l;? to be ir:·=:: ::5': s-:'e:-.t.

...... or con":rary to~n ....erna_ •• r ...J .. r.'1.~ ,-n

the ,."'''':~ any s~..lbSe~;.l=I"'4t c-,.;~- "-"!1' the n: ......... -- .. -,,-,:) C-"-- or a,..·· C::.:H:::-........ ~ I
_"-"i. __ -.: '-'-

=~ __ wloo.o. __
'- -- -'f ... ;

applicable federal, state or local laws, --~,-..........,1\......... '- orders, agency orders,

rules or regulatio~s, the latte::- shall cc~~rol.

20.: The parties hereto agree ::::at any a~d all controversies

or claims arising aut of or relating to ttis Agree~ent, or any alleged

breach hereof, shall be resolved by arbi::ration as prescribec herein.

A single arbitrator engaged in the practice 0: la~, who is knowledgeable

about the telecoillrnunications industry and ~eleco~~unications law, shall

conduct the arbitra~ion under the c~rren~ rules cf the ~nerican

Arbitra'tion Ass=ciation (1I;'_~_i\"), unless c:::-:e=-",'1.se provided herein. The

arbitrator shal:" be selec-:'ed in accordar:::e ,.;1 ti: ;._;..,-;, procedures fro::'. a

list of quali:ied people naintained by ~~;. The arbitration shall be

conducted in Denver, Colorado, and all ex~edited procedures prescribed

under the ~~. rules shall apply. There sh~:l be no ciscovery o'ther than

'the exchange 0: infcrwation which is provided to the arbitrators by the

28
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par~ies. The arbitrator shall only have a~~hority to award co~pe~s=~=ry

d=~a;es and shall not have a~~hority to award punitive dailiages, other

non-co~pensatory damages or any other forn 0: relief.

cos~s a~~ att=rneys' fees. The arbitrator's decision a~d award s~all be

fina:' anc. binding, and juc.~,ent. upon a"~·a=c..

s~bject to arbitration, as prescribed herein,

s-..:.ccess::ully stays such action and/or cc~pels arbi"=.ra-:.ion c:: saic.

clai~s, the party filing said action shall pay the o"=.her 9arty's costs

in seeking suc~ stay

arbitration, incluc.ing reasonable attorneys' fees.

2l. EE~CINGS. The headings in this Agree~ent are fc~ c~nve~ie~ce

net be used to t:'.odif::- or ir:.terpre-:. any

provision of this Agreement, and no provision of this Asree~en~ shall be

interpreted for or against a party because that party or its legal

represe~tative drafted that provision.

22. NO WA!VER. No course of dealing between the parties shall

operate as a '\vaiver of ani of either party' oS ~ights un::.€:::' this

No delay or omission O:l the part of either party in

exercising any right under this ~greerr.ent shall operate as a waiver of

such right or any other right hereunder. No waiver shall be binding

unless. it is in writing and signed by one otherwise authorized to

execute this Agreement. A waiver by either party of any of the terws or

conditions of this Agreement in any instance or a waiver by either party

of any breach of this Agree~ent shall not be deemed or constrU3= ~o be

a waiver of such te~s or conditions for the future or a waiver of any

SUbsequent breach hereof. All remedies, rights, underta}:ings,

obligations and agreement.s contained in this Agreement shall be

cumulative, and none of them shall be in limitation of any other remedy,

~ight, undertaking, obligation or agreement of either party.
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